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68 Usury, and the Ustiry Laws. [Julj; 

In the Satires of Juvenal, we have a keen, unsparing attack 
on the flagitious practices of his time, but we seek in vain for 
the graceful poetic drapery, which is every where discoverable 
in those of Horace. In fine, Suetonius, Floras, Quintus Cur- 
tius, Justin, Silius Italicus, and Claudian, with all their unde- 
nied abilities, furnish, — both in the matter and style of their 
writings, — still further proofs of the truth of the position ad- 
vanced, — that the shades of a dark and ominous eclipse were 
gradually mantling over the moral character and literary fame 
of ancient Rome. 

But in order to benefit effectually by the experience of the 
past, we must decide for ourselves, by personal study and re- 
search. That these observations may in some measure con- 
tribute to this beneficial end, is our sincere desire. Certain it 
is, that, in what has been said above, we have by no means 
overrated the incalculable importance of the end. In support 
of this opinion, we refer to the following recorded attestation of 
one of the ablest scholars and most distinguished men of mod- 
ern times. ' Study, 1 beseech you, (says he) so to store your 
minds with the exquisite learning of former ages, that you may 
always possess within yourselves sources of rational and refined 
enjoyment, which will enable you to set at nought the grosser 
pleasures of sense, whereof other men are slaves.'* 



Art. IV. — Usury, and the Usury Lavjs. 

Report of a Committee of the General Court of Massa- 
chusetts upon the Petition of W. Tuckerm,an and 
Others for the Repeal of the Laws against Usury. 
Boston. 1834. 

At the last session of the General Court of this Common- 
wealth, a petition was presented on behalf of a large number 
of the most intelligent and respectable citizens of Boston, 
engaged in active business, for a repeal of the laws against 



cam quod sentio, magis oratoribus quam poetis adnumerandus. ^inc- 
til. Irmtitvi. Orator, lib. 10. cap. 1. 

* Brougham's Inaugural Discourse before the University of Glas- 
gow. Page 6. 
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usury. The petition was committed to a Committee of the 
two branches, which had been raised for the purpose of in- 
vestigating the conduct of the banks, and probably gave the 
greater part of its attention to that subject, which was thought 
at the time to be of more urgent importance. In their Re- 
port, which accompanied the Bill, prohibiting certain supposed 
abuses in the administration of the Banks, the Committee al- 
luded briefly to the Usury Laws, and while they expressed 
their approbation of the mitigation effected by the statutes of 
1825 and 1826, and intimated the opinion that a further 
change, or perhaps a total repeal of those laws might be 
ultimately beneficial, considered it inexpedient to do any thing 
about the matter in the present unsettled state of the financial 
concerns of the country. 

The petition was afterwards taken from the files of the Sen- 
ate, and committed to another joint select Committee, raised 
for this special purpose. This Committee made a brief report 
against the principle of the Usury Laws, accompanied by a bill 
providing for the repeal of all acts, and parts of acts, which 
restrain or prohibit the taking of more than six per cent, interest, 
so far as they apply to bills of exchange and proraissory 
notes, payable in three months from the day of their date ; but 
expressly excepting from the operation of the proposed law 
notes of hand secured by a mortgage of real estate, or payable 
on demand, and bills of exchange payable at sight. The pro- 
visions of this Bill were nearly the same with those of a sec- 
tion, intended to effect the same general object, which was 
introduced into the late act of the British Parliament, for 
renewing the charter of the Bank of England. 

The course of the proceedings on this subject, to which we 
have briefly adverted, necessarily delayed very much the con- 
sideration of it by the General Court upon its merits. The 
Bill came up in the Senate, on one of the last days of the ses- 
sion, and being thought of too much consequence to be de- 
cided upon with precipitation, was referred, after a short 
debate, to the next General Court. It was, in fact, hardly 
to be expected or desired, that so important a change in the 
laws should be carried through on its first proposition, and 
without mature and repeated discussion. The subject will 
undoubtedly be resumed at the next, or some subsequent 
session of the Legislature: and in the meantime, we have 
thought that a somewhat more extended and detailed expo- 
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sition of the facts and principles relating to it, than could con- 
veniently be introduced into any Legislative Report, might 
not be without its use in furnishing the public in general, and 
particularly the citizens who may be called to act upon it, with 
materials upon which to form an opinion.* 

* As the proceedings of the Legislature were not published in 
the newspapers, and are of course not generally known, it may be 
proper to insert here, for the further elucidation of the subject, the 
petition of the citizens of Boston and the Report of the Committee, 
which consisted of Messrs. Everett of Suffolk and Shattuck of Mid- 
dlesex for the Senate, and Messrs. White of Boston, Greene of New- 
Bedford, and Warner of Northampton, for the House of Representa- 
tives. 

PETITION FOR THE REPEAL OF THE USURY LAWS. 

' The undersigned, citizens of Boston, having long experienced the 
inconveniences arising from the existing Usury liaws of Massachusetts, 
and being persuaded that the Honorable Legislature will, whenever 
the subject is properly brought before them, provide an adequate re- 
medy for the evils complained of, have deemed it suitable and proper 
to appear as petitioners before that honorable body, setting forth in 
their petition the inconveniences to which the present laws give rise, 
and praying such a modification of those laws as will, in their opinion, 
remove the evil. 

' We, your petitioners, would therefore respectfully represent, — 
that, in our judgment, the existing Usury Laws, so far as they limit 
the rate of interest, are founded on erroneous principles, and are at 
variance with the commercial spirit of the age. We think that every 
article of human traffic, whether money or any other thing, is aliko 
subject to fluctuation of value, and that consequently the market p-w 
of them all is constantly liable to change. We think that the price 
of money, or, more properly speaking, the price of its use, not less than 
the price of lumber, corn, tobacco, cotton, or any other great commer- 
cial staple, is, and must be regulated by the extent of the demand in 
the market, and that every attempt to fix the value and render the price 
of any of these articles invariable, is not only vain, but wholly unjust ; 
and that it is, in the case of all these commodities, an equal infringe- 
ment of private rights. 

' We are of opinion that six per cent per animm is not the highest 
value to which money rises in the course of business, any more than it 
is the limit of profits made by traffic in any other commodity. But, on 
the contrary, that whenever the use of money, in tlie regular course 
of business, produces a large amount of profit, the value of that use is 
proportionately increased ; and that at such times, and at all others 
when money is scarce and the demand for it great, as well as in cases 
where the risk of lending is very much increased, the real value of 
monied capital is, and the market price ought to be, vastly more than 
six per cent., being always in the exact compound proportion of the 
demand and risk. 
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Before we proceed to this inquiry, we cannot refuse our- 
selves the satisfaction of congratulating our readers upon the 
successful termination of the efforts which have been made by 
the friends of humanity, for several years past, in this Common- 

' VVe think that the law is wrong in imposing any restraint upon the 
absolute freedom of commercial transactions, — which, in order to be 
successful, must be left unfettered. In the case of money, which re- 
presents every other commodity, the evil is far greater than it could 
be in the case of any other article of traffic. We know that, in former 
ages, when the laws, by a mistaken policy, forbade the receiving of 
any interest, condemning it as morally wrong, commerce and the arts 
were almost completely destroyed ; and that, as the opinion of mankind 
changed on this subject, and the laws became more liberal, commerce 
revived and extended its transactions, and scattered wider and wider 
its blessings. And we are firmly persuaded that neither this nor any 
other department of human industry will attain its perfection, until men 
of business are as unrestrained in buying and selling the media of ex- 
change, as in buying and selling any other merchandise whatsoever. 

' We are also of opinion, that while the present restrictions were in- 
tended to favor the interest of borrowers, they are even more injurious 
to borrowers than to lenders. But before demonstrating this proposi- 
tion, we beg leave respectfully to express our conviction, that any 
attempt of the law to favor one particular class of citizens to the in- 
jury of any other class, is unjust, unconstitutional, and contrary to the 
spirit of freedom and equal rights ; and although in this case the at- 
tempt is wholly unsuccessful, yet we cannot regard it, on that account, 
as less contrary to sound principles ; and, both as borrowers and as 
lenders, we are equally hostile to the laws which sustain the attempt. 

' We will now endeavor to show that, in their practical effect, these 
laws are injurious to borrowers of money. Whenever the demand for 
money is such in the market as to render it worth more than the es- 
tablished rate of interest, the borrbwer, however pressing his want, 
however strong his necessity, cannot raise the requisite loan ; for the 
money owner is not compelled to part with his money at less than its 
worth ; and he will not be so foolish as to lend, when he can find more 
profitable modes of investment ; and the borrower, although willing to 
pay any premium for relief, must suffer all the pressure of his emer- 
gency without the possibility of obtaining assistance. Cases of this 
sort we have all experienced and observed very frequently ; and we 
know them to form tlie most serious obstructions to successful enter- 
prise. So also we are aware that many instances occur, in which the 
personal character of the borrower is such as to render the owner of 
money reluctant to venture on his credit, at the usual rate ; — while, 
did the law allow, the applicant would be glad to pay a premium pro- 
portioned to the risk. In this manner borrowers experience a com- 
pound evil, being unable to pay for the desired article according to its 
market value or their own necessities ; and many a man is ruined, who, 
if he could have been allowed to offer seven or eight, or more per 
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wealth, upon a subject nearly connected with the one now 
before us. The almost unanimous adoption, by the last 
General Court, of the act abolishing Imprisonment for Debt, 
furnishes a sigflal proof that in this country no abuse, however 

cent, would have realized a fortune. Can any reason be assigned 
why the privilege of charging interest proportionate to the risk, allow- 
ed on bottomry loans, should not be extended to every other species 
of loan ? 

' The inconvenipnce experienced by money lenders, under the laws, 
though great, is yet less than that felt by borrowers, although these 
laws were intended for the borrowers' advantage. For, if the holders 
of money cannot lend at an interest equivalent to the value of the 
capital, they can invest that capital in those more profitable modes of 
traffic, which create the money demand. Thus to them only one avenue 
of business is closed, while to the borrower, every resource is cut off. 
But it is certainly worthy of legislative attention, that even in a single 
particular, the process of business is impeded ; and legislators, as such, 
in our opinion, are to be held responsible for the losses that the com- 
munity may suffer in the persons of its citizens, from this impediment. 

' The law is manifestly wrong in supposing that, if left unrestricted, 
money lenders would acquire an overgrown influence, and exercise an 
oppressive power. Nothing of this sort can be reasonably feared, 
while we have such a host of banks, and other monied corporations, in 
addition to individual lenders, all in the market, and all engaged in ac- 
tive competition. No inconvenience of this kind is ever complained of 
in the case of bottomry loans, where the lenders are not restricted by 
any statute. No evil is found to exist in the matter of insurance pre- 
miums, where the risk is uniformly the measure of the rate. Compe- 
tition, as much in the pecuniary facilities required by business men, as 
in the facilities of travel by land and sea, determines the price of those 
facilities. And is there not as much probability that the public will be 
burthened with exorbitant stage and steamboat fares, as with extor- 
tious charges for the use of money .' We are firm in the opinion 
that all money transactions should be regulated, like those in other 
articles of trade, only by this spirit of competition ; and that no greater 
evils would or could, in the present age, arise from the traffic in money 
being thus unrestricted, than are now felt from the perfect freedom 
allowed to traffic in other commodities. And it passes our understand- 
ing to see why that, whether money or goods, which is made the in- 
strument of profit to him who uses it, should not, in all cases, be sold 
at its real value. 

' The evils that grow out of our laws are enhanced by the fact, that 
the rate of interest in a neighboring State is one per cent, per annum 
higher than in Massachusetts. In consequence of this difference, by 
which a constant drain is produced fi-om our market, a vast amount of 
capital, which, if they were fettered by no law, would remain in cir- 
culation amongst our fellow citizens, is drawn into the New York 
market, and totally lost to our borrowers, whose embarrassments are 
thereby increased. This evil is constantly and severely felt. But at 
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sanctified by long usage and inveterate prejudice, and even 
though sustained by the supposed interest of certain very 
active classes of the community, can ultimately resist the 
current of enlightened public opinion. Among the circum- 

particular times, as in the present pressure on the money market, its 
burden is especially heavy, and causes the greatest distress, particu- 
larly to those who are least able to sustain it, viz., business young men, 
whose capital is small, and of whom credit is the support Were the 
present laws repealed, our own capital would remain in our own use, 
and the capital of the neighboring States would flow in upon us in such 
a manner that our business would be greatly extended and increased. 

' We would respectfully direct the attention of the Legislature to the 
numerous modes that have been devised for evading the laws ; modes 
of transacting business, which, besides being circuitous and inconven- 
ient, and besides taking away the sanction and protection of the law 
from those who engage in them, leaving no security but what is termed 
honor, thus increasing the risk, and of course the premium paid, — be- 
sides these evils, which are loss of time, money, comfort and security, 
— produce a fearful disregard of the laws, and establish a precedent of 
the utmost danger, while they tend to throw pecuniary negotiations into 
the hands of unprincipled and dangerous men. We need not specify 
the various methods by which the law is now evaded, and by which 
interest above six per cent, is taken, in defiance of law, under the 
various names of "premium," "exchange," and "commission;" for 
these are matters of notoriety, and need only be alluded to in order to 
secure the attention of the Legislature. So long as our laws remain 
unchanged, it is in vain to hope for a better state of things. 

' Such being the opinion of your petitioners, they respectfully pray 
that the Usury Laws may be so modified, as to leave the rate of inter- 
est, like the rate of premiums on insurances, perfectly open to con- 
tract, — providing, however, that in all cases where interest accrues, 
and the particular rate has not been expressly agreed upon between 
the parties, the present shall remain the legal rate. 

' And your petitioners will ever pray, &c. 

Wm. Tuckerman, G. Tuckerman, Joseph Balch, Joseph Blake, 
Charles Tappan, E. Bartlett, James Patten, Jabez Fisher, Job Tower, 
Bodwell Sargent, Wm. H. Delano, George W. Lewis, Enoch Train, 
Samuel Train, E. N. Train, Ezra C. Hutchins, Robert M. Morse, 
Joseph Breck, Pickens &Littlehale, Chamberlin & Kendrick, John A. 
M'Gaw, John Kendrick, Isaac Danforth, Silas Pierce, R. W. Bayley, 
J. A. Lowell, Levi Bartlett, John D. Bridge, Isaac Leonard, Prince 
Hawes, Jed'h Blanchard, M. Bolles, Jr., Butler & CoflSn, Thomas Dana, 
William Frost, Stephen White, N. F. Cunningham & Co., E. A. Ray- 
mond, Wm. Fenno, L. T. Stoddard, Daniel Patterson, William Lin- 
coln, Julius A. Palmer, Otis Norcross & Co., Nath. Hobart & Co., 
George B. Blake, Samuel Philbrick, Marshall P. Wilder, John M. 
Whidden, Charles Torrey, Wm. W. Stone, George H. Kuhn, William 
G. Lambert, Henry Willis, R. D. C, Merry, George Bond, Robert Ap- 

voL, XXXIX, — NO, 84, 10 
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stances which tended most powerfully to bring about this signal' 
triumph of the cause of humanity, may be mentioned the 
powerful and eloquent language in which the Governor, — 
pursuing the example of his eminent predecessor in the same 

pleton, James Blake, Jr., G. C. Perkins, Robert Farley, Wilder S. 
Thurston, J. S. Hastings, William T. Andrews, John L. Cabot, Rich- 
ard Warren, S. R. Putnam, Silas BuUard, J. W. Harris, L. A. Caze- 
nove, H. Rogers Kendall, Charles A. White, Charles J. Cazenove, S. 
G. Williams, Samuel Cabot, Henry P. Freeman, James Cushing, 
Eben. Chadwick, Arthur French, George W. Pratt, Hartshorn & Ho- 
mer, Henry Gasset, N. Appleton, Robert Hugenon, Abraham Howard, 
Benj. Humphrey, Wm. Appleton, E. W. Robbins, William Reynolds, 
Ozias Goodwin, Samuel Swett, Benj. Seaver, Joel Thayer, Samuel 
Dorr, A. Townsend, B. Dana, Henry Edwards, Benj. Loring, Benj. P. 
Homer, Benj. Willis, Francis Coffin, Thomas B. Wales, Moses Grant, 
Joshua Chamberlin, William Jackson, Emerson, Lamb & Harvey, 
James FuUerton & Co., Otis Norcross & Co., George W. Torrey, 
Hastings, Marsh & Co., Emmons & Weld, Moses Williams, Viles & 
Atkins, Isaiah Atkins, Samuel Downer, Jr., R. Richards, Jr., Trott &- 
Bumstead, Calvin Washburn, R. C. Hooper, D. Hammond, George H. 
Gray, ,G. J. Sprague, Crockett, Seaver & Co., Henry Cutter, C. F. 
Adams, Arthur Scholfield, Henry W. Russell, S. Whitwell, Jr., B. C. 
Harris, W. C. Stimpson, Samuel B. Doane, Daniel Noyes, Henry G. 
Rice, Gardner Brewer, Joseph Mariner, S. S. Lynde, Henry Dennie, 
Jer. Pitch, Isaac Davis, William Stearns, E. Copeland, Jr., James W. 
Gates & Co., George L. Stearns, John O. Fairfield, Jabez Fisher, 2d, 
Sumner Hudson, Charles J. Fowle, A. W. Grant, Eugene A. Homer, 
R. E. Little, Thomas P. Cushing, George W. Bond, Zeb. Cook, C. 
Wilkins, F. W. Dana, Wm. Eager, W. Pamsworth, E. Tucker Osborn, 
Wm. Fowle, Luther Parks, John Henshaw, William S. Wait, John W. 
Chickering, James T. Hobart, Amasa- Walker, Newell Withington, 
Nath. R. Cobb, William Capen, M. T. Lincoln & Co., J. C. Converse, 
Michael Mellen & Co., George Denny, Wm. B. Swett, John Skinner, 
Henry Hall, E. A. Bourne, N. G. Snelling, John S. Wright, Parker H. 
Pierce, A. Weston, B. L. Thompson, Nath. Curtis, Alfred Richardson, 
Benj. V. French, Elijah Vose, Larkin Turner, E. Silsby, Stephen Glover, 
Wm. J. Loring. 



REPORT OF THE COMMITTEE. 

Ik Senate, March 19, 1834. 

The Joint Select Committee, to whom was referred the petition of 
William Tuckerman and others, for a repeal of the Usury Laws, have 
considered the same, and respectfully REPORT ; That the peti- 
tioners, a large number of the most intelligent and respectable citizens 
of Boston, set forth in a concise, but distinct form, two principal reasons 
why the Usury Laws ought to be repealed. The first is, that they are, 
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office, — denounced the absurdity and cruelty of the then 
existing system. Much credit is also due to Mr. Robinson of 
Marblehead, who introduced the bill in the House of Repre- 
sentatives, and Mr. Blake of Boston, who took the lead in 

in themselves, inexpedient and impolitic : the second, that they cannot 
be carried into eifect, and by occasioning shifts and evasions of a more 
or less fraudulent character, create a great positive evil. 

1. The value of money, like that of every other article, naturally 
regulates itself. If the rate of interest upon it, as fixed by law, coin- 
cide with the real market value, the law has no operation whatever. 
If, on the other hand, the rate of interest, as fixed by law, be lower 
than the real market value of money, then the effect of the law is to 
check the circulation of money, and thus impede and embarrass the 
natural course of trade. Thus, in the only case in which it can operate 
at all, the operation of the law is directly injurious. 

2. Were it even admitted that Usury Laws are, in themselves, ex- 
pedient and politic, experience shows that they cannot be carried 
into effect. The most general and pointed provisions that can be de- 
vised, are easily eluded by slight changes in the form of the transac- 
tion, and the law is accordingly, in practice, constantly evaded. But 
such evasions are, when strictly considered, of a fraudulent character, 
and tend to diminish the respect that ought to be entertained by the 
community for the laws under which they live. 

Such are the principal reasons that are urged by the petitioners as 
motives for the repeal of the Usury Laws. The Committee have no 
hesitation in saying that they entirely concur in these views of the 
subject. They might easily be sustained by strong arguments, and 
names of the highest authority, but at this late period of the session 
the Committee have thought it inexpedient to submit a long report. It 
is believed that the general considerations connected with the question 
are familiar to the public mind, and would gain nothing in force by be- 
ing recapitulated in detail upon the present occasion. 

These considerations apply equally to every branch of this subject, 
and would lead to a total repeal of the Laws against Usury. Believing, 
however, that any sudden and extensive changes in the laws are gener- 
ally inexpedient, the -Committee have preferred to recommend, at pres- 
ent, a repeal of the Usury Laws only so far as they apply to Promis- 
sory Notes and Bills of Exchange, payable not less than months 

after date, and during the time for which they were originally made 
payable. The evils of the existing system are felt more strongly in 
reference to this class of contracts, than to any other, and it is there- 
fore with them, that it appears expedient to begin the reform. The 
Committee accordingly report a Bill to that effect. 

Which is respectfully submitted. 

For the Committee, 

A. H. EVERETT. 
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support of it in the Senate, as well as to the indefatigable 
and truly meritorious Secretary of the Prison Discipline So- 
ciety, Mr. Dwight, and the other distinguished citizens of all 
classes, who gave the weight of their names, and the sanc- 
tion of their opinions in favor of the measure. Inconsid- 
erable as may have been the effect of our own feeble efforts 
in producing the result, we can truly say that there is no part 
of our labors to which we now recur with higher satisfaction. 
We entertain no doubt, that the act abolishing Imprisonment 
for Debt in this Commonwealth, — although from its being un- 
connected with the party controversies of the day, it may 
excite less attention than some other proceedings of the State 
or General Governments, — -will really exercise a more beneficial 
influence upon the well-being of the body of the people, than 
any legislative measure since the adoption of the Constitution. 
Although many very plausible considerations were urged in 
favor of the old system, it was in fact sustained by the mere 
force of habit : and this is also the only real support of the 
Usury Laws, the injurious operation of which is, in like man- 
ner, chiefly felt by the middling and poorer classes of the 
community. We indulge a confident hope, that a temperate 
but vigorous and persevering course of exertion on the part 
of the intelligent friends of improvement among us, will meet 
in due time with the same success, in regard to this abuse, 
which attended their efforts for the removal of the other. We 
are no friends of indiscriminate, wanton and violent changes 

COMMONWEALTH OP MASSACHUSETTS. 

In the Year of our Lord One Thousand Eight Hundred and Thirty-Four. 

An Act concerning Usury. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, That from and after 
the passing of this Act, all Acts and parts of Acts heretofore passed, 
which restrain or prohibit the taking of interest or discount at a 
higher rate than six per cent, per annum, be, and they hereby are re- 
pealed, so far as said Acts and parts of Acts apply to Bills of Ex- 
change, or Promissory Notes, payable at any time not longer than 
months from the day of their date respectively, and during 
the time only for which they were originally made payable. Provided 
however. That the provisions of this Act shall not be construed to ex- 
tend to any note of hand, the payment of which is secured by a mort- 
gage of real estate, or to notes of hand payable on deman<l, or to bills 
of exchange payable at sight. 
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in the laws : — we are free to say, on the contrary, that we 
consider an existing, and especially a long established system, 
as preferable, ceteris paribus, to any one that can be substituted 
for it : but when a law is notoriously and almost confessedly 
absurd, cruel and useless, — when nothing can be urged in 
favor of it but its antiquity, — we shall always be ready to con- 
cur, as far as our influence may extend, in removing it from 
the statute book. Such was the case with the late law 
authorizing Imprisonment for Debt, and such is substantially 
the case with the existing laws prohibiting usury, or in other 
words prohibiting the owner of capital, invested in money, from 
making the same use of it which he is allowed to make of it 
when invested in lands, houses, or any other article. We 
shall now proceed to lay before our readers a rapid historical 
sketch of the usages on this subject, in sqme of the most 
distinguished countries of ancient and modern times, and shall 
then briefly examine the actual operation of the laws now 
existing in this Commonwealth. 

I. Amongst ancient nations, the Jews are the first to claim 
our attention. Until their departure from the land of Egypt, 
under Moses, they had never acted as a nation ; — although for 
several hundred years they had preserved themselves an un- 
mixed race in their state of bondage. Long before this time, 
money had been used as an agent of commerce ; and the let- 
ting of money to hire was a perfectly familiar thing. Of course, 
we should expect to find mention made of this practice in the 
Mosaic law. Nor, on inspection, are we disappointed. The 
practice of taking interest for the loan of money, or any other 
commodity, is mentioned in the books of Exodus and Leviti- 
cus, wherein is recorded the revelation to Moses ; and also in 
the book of Deuteronomy, in which are written the same 
commandments, as Moses communicated them to the people. 
The passage in Exodus (xxii. 25.) is in these words : — ' If 
thou lend money to any of my people that is poor by thee, 
thou shalt not be to him as a usurer, neither shall thou lay 
upon him usury.' 

The passage in Leviticus (xxv. 35-37.) is as follows: ' And 
if thy brother be waxen poor, and fallen in decay with thee, 
then thou shalt relieve him, though he may be a stranger or 
sojourner ; that he may live with thee. Take thou no usury 
of him, or increase : but fear thy God : that thy brother may 
live with thee. Thou shalt not give him thy money upon 
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usury, nor lend him thy victuals for increase ; I am the Lord 
your God.' 

The passage in Deuteronomy (xiii. 19, 20.) is in these 
words : — * Thou shalt not lend upon usury to thy brother ; 
usury of money, usury of victuals, usury of any thing that is 
lent upon usury. Unto a stranger thou mayest lend upon 
usury, but unto thy brother thou shalt not lend upon usury, 
that the Lord thy God may bless thee.' 

These laws having been once promulgated, bound the Jews 
to obedience, as firmly as we should be bound by a command- 
ment addressed directly to us by the Almighty. It is appar- 
ent, however, that they did not condemn the practice in the 
whole, but only in part ; that they allowed the taking of 
interest, but forbade the taking it by one Jew of another. Ac- 
cordingly, that singular race never hesitated to lend or hire 
money upon interest, in their business transactions with foreign 
nations. 

We wish to fix the attention of our readers, particularly, upon 
the distinction made by this law between interest amongst the 
Jews, and interest between them and other nations ; for on a 
singular misinterpretation of the Mosaic rule, has been found- 
ed the most violent and long continued warfare, by religious 
men against all kinds of interest. It is only within a century 
or less, that the question has not been argued solely as a 
question of religion. 

It is quite clear, that the intention of the Mosaic law was, 
not to declare the practice of taking interest an offence against 
the principles of morality, — but to make the Jews consider 
each other as members of one family, — all equally entitled to 
the use and enjoyment of the property of the nation. In other 
words, the law was not in its nature moral, but political ; al- 
though when it was once enacted, its violation was morally 
wrong. It furnished an exemplification of a distinction made 
by our common law, between acts mala in se, wrong in them- 
selves, or morally wrong, and malaprohihita, or acts wrong, 
because the law forbids them. Had the taking of interest been 
declared to be in itself an immoral act, the prohibition laid 
upon the Jews would extend to all mankind ; but otherwise it 
cannot be considered of universal obligation, any more than 
is the Jewish celebration of the Passover. Neglecting this 
distinction, and disregarding the fact that the taking of interest 
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is not censured except between Jew and Jew, the ancient 
Christian fathers considered the practice as an abomination in 
the sight of God. It was not only condemned in their writ- 
ings, but denounced as sinful by many a solemn council of 
the church. The Canon law, or law of the Roman Catholic 
Hierarchy, repeated the sentence of condemnation, and went 
so far as to declare those heretics who by argument defended 
it. We know not whether any person was ever led to the 
stake for taking interest or for defending the practice ; but we 
think such a thing very probable ; for we find the learned 
Doctor Willson recommending the punishn^ent of this offence 
by death in the following terms : ' For my part, I will wish 
some penall lawe of death to be made against those usurers, 
as well as against iheeves or murtherers, for that they deserve 
death much more than such men doe ; for these usurers des- 
troye and devour up not onlie whole families, but also whole 
countries, and bring all folke to beggary that have to doe with 
them.' History tells us, also, that the inquisitors were very 
industrious in enforcing the canon. 

We shall again, and more particularly, examine the value of 
this doctrine of the church. At present we confine ourselves 
to history. 

From Judea let us pass over to Greece. It is a glorious 
monument of the enlightened and commercial character of 
that country that she had no laws on the subject ; that her 
trade in money, like the trade in every thing else, was 
left wholly without legal restriction. (JBoeck. Econ. of 
Athens.) The law declared {Potter's Antiq. c. 26) that a 
banker should not demand or recover a higher rate than that 
fixed by the original contract between himself and the bor- 
rower. It also contained the following reasonable enactment, 
' Ijet the interest on money be moderate.' But farther than 
this, it never interfered with the private rights of borrowers 
and lenders. One per cent, a month was the most common 
rate of Interest ; but on gome species of loans a premium was 
charged, equal to sixty per cent, a year. Thus money lent 
on a voyage to the Euxine Sea, which generally required six 
months for its completion, was charged with an interest of 
thirty per cent. 

While such was the liberal policy of the state, there existed, 
at various times, individuals who were as violently hostile to the 
taking of interest as were the Popish councils of the Middle Ages. 
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Amongst these may be found Aristotle ; a man whose name is 
illustrious in the departments of natural and moral science ; 
but whose notions on politics are entitled to small respect. His 
reputation is dimmed by his enmity to commerce ; and his 
works are, we must say, disgraced by the following passage. 
' Of all modes of accumulation, the worst and most unnatural 
is interest. This is the utmost corruption of artificial degenera- 
cy, standing in the same relation to commerce that commerce 
does to economy. By commerce money is perverted from the 
purpose of exchange to that of gain ; still however, this gain 
is occasioned by the mutual transfer of different objects ; but 
interest, by transferring merely the same object, from one hand 
to another, generates money from money; and the product 
thus generated is therefore called offspring, (zozoi^, as be- 
ing of precisely the same nature with that from which it pro- 
ceeds.' 

The worthy philosopher's indignation at the idea of offspring 
being produced by money, is not a little amusing. He had 
studied all the secrets of the natural world, animate and in- 
animate ; he had been abundantly furnished, by the generos- 
ity of Alexander, with gold and silver coins, to an amount not 
less than ^720,000 ; he had discovered, to a certainty, that 
these coins, though shut up together in his pocket and chest, 
never multiplied, nor gave any signs of fruitfulness ; he had, 
moreover, found out, — perhaps by planting money, as the 
North American Indians did gunpowder, — that gold and silver 
would not vegetate, a whit more than they would generate, — 
and on the strength of this valuable knowledge, he denounced 
interest as unnatural and abominable. 

This absurd reasoning of the Stagyrite was adopted by the 
logicians of after times, as sound and just ; and by a singular 
fate, although in Greece it never gained any influence, yet in 
many other countries, and in ages long subsequent to his, it 
has set its stamp upon morals and legislation. 

The same objection would lie against taking rent for houses, 
or hire for any other inanimate article of use ; for neither do 
houses beget houses, nor did we ever hear of any other inan- 
imate article of property vegetating or multiplying. 

In the earliest ages of Rome, there were no laws on the 
subject of letting money ; but the practice was perfectly 
well known there, and formed one of the most frequent 
subjects of popular complaint. In the celebrated secession 
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of the lower classes of the people to the Mens Sacer, when 
for several days there was throughout the streets of the Eter- 
nal City the most painful expectation of impending civil war 
and fraternal bloodshed, the seditious multitude complain- 
ed of nothing more strongly than the pressure of the exorbi- 
tant interest demanded of them by the wealthy citizens, of whom 
they were obliged to borrow. 

In these early periods the common rate of interest seems 
to have been twelve per cent.; — or one per cent, a month. 
This is to be inferred from the fact, that six per cent, per an- 
num is spoken of by the old writers as half interest, and three 
per cent, as one fourth interest. 

Until the 299th year after the building of Rome, i. e. about 
454 years before Christ, there was no such thing, in fact, as 
law, properly so called. The edicts of the kings, aided some- 
times by the will of the Senate, and sometimes by that of the 
people, and made known by placards pasted up at the corners 
of the streets, hardly deserve the name of laws.* 

In tliat year measures were commenced that soon re- 
sulted in the collection of the code of laws, which, under 
the name of the Twelve Tables, is celebrated in Roman 
history. They contained the elements of Roman Jurispru- 
dence ; were collected from the laws of Greece and other 
foreign countries ; and, being written on tables of brass, be- 
came the statutes of the Republic. 

One of these laws, according to Tacitus, fixed the rate of 
interest at one per cent, per annum. Some modern critics 
doubt the genuineness of the law quoted by Tacitus, and af- 
firm that the first law, by which the rate of interest was fixed 
at Rome, was passed by the Tribunes, nearly a hundred years 
later. The question is unimportant ; for either way the law 
has not much to boast of If it be found in the Twelve Tables, 
so is another law, granting the creditors of an insolvent debtor 



* The learned dispute with regard to the Jus Civile Papirianum, or 
collection of leges regiae, made by Papirius, about the time of the ex- 
pulsion of Tarquin, need not be noticed here. Pomponius, Bynker- 
shoeck, Heineccius and Niebuhr are arrayed on one side, while on 
the other appears a single name, which well nigh outweighs them 
all, — that of Gibbon. {See I Kent's Comm. Sect, xxiii.) 

For twenty years after the expulsion of Tarquin, in the language of 
the Digest, the Romans were governed less by law than by uncertain 
custom and usage. ' Incerto magis jure et consuetudine, quam per 
latam legem.' {Dig. s. 2. 3.) 

VOL. XXXIX. NO. 84, 11 
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the power of cutting his body into pieces ; and another, giving 
parents the power of killing, or selling into slavery their chil- 
dren ; and another, commanding the father to murder his child 
at its birth, if diseased and deformed.* If, on the other hand, 
the first law fixing the rate of interest was of a more recent 
date, it was passed by the influence of certain public officers, 
(the Tribunes,) whose greatest delight was, at all times, to 
oppose the regular operations of government, and stir up sedi- 
tion among the people ; audit was enacted after a long conflict 
between the higher and lower classes of the citizens, conducted 
with such fury, that not even the popularity of the great Ca- 
millus, by whom the Gauls had been driven from the Roman 
territory, armed, as he was, with dictatorial authority, and sus- 
tained by undoubted justice, was sufficient to stem its headlong 
impulse. 

The early records of Rome are marked by numerous con- 
tests of this description, and by constant proofs of the popular 
odium belonging to money-lenders. Cato, in his Treatise on 
Agriculture, informs us that the taking of illegal interest was 
an offence punished with more severity than theft ; — the 
usurer forfeiting fourfold, — the thief only double, — the amount 
of property taken. Next in order after the Twelve Tables, 
at an interval of eighty-five years, came the Licinian Law, 
which temporarily forbade all interest. Ten years later the 
rate was fixed at J per cent, and afterwards again abolished. 
The rate of interest was always highest at Rome, as every- 
where else, when the laws on the subject were most severe ; 
because of the increased risks, the diminished competition, and 
the aversion of honorable men to engage in any illegal trade. 

Under the dictatorship of Sylla, towards the close of the 
Republic, the law fixed the rate of interest at 3 per cent ; but 
we are informed that 12 was the customary and common 
rate. Cicero, at a still later period, speaks in his letters, of 
money hired in Rome at 34 per cent., and in the provinces 
at 48. This was a period of universal confusion, turmoil, and 
insecurity. At the death of Antony and Cleopatra, interest 
is said to have fallen to 4 per cent. At that time the genius 
of Octavius Caesar had gained the last grand triumph over op- 

* Fragments of the Twelve Tables, as collected by Fathers Catron 
and Rouill^ 
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position, and the world lay prostrate at his feet ; — peace being 
universally welcomed as a relief, though it placed upon the 
neck of subject nations the yoke of a tyrant. Horace, in his 
Satires, speaks of a person who lent money at 60 per cent. 
In the reign of Tiberius, whom the retributive pen of Tacitus 
has delineated for immortal detestation, Rome was again con- 
vulsed with a usury sedition. The celebrated Pandects and 
Code of Justinian, finally settled the law on this subject. By 
their provisions, in the language of Gibbon, ' persons of illus- 
trious rank were confined to the moderate profit of four per 
cent. : six was pronounced to be the ordinary and legal stand- 
ard of interest : eight was allowed for the convenience of man- 
ufacturers and merchants : twelve was granted to nautical in- 
surance, which the wiser ancients had not attempted to define ; 
but, except in this perilous adventure, exorbitant interest was 
severely restrained.' 

Rome, in her turn, like all preceding empires, declined and 
fell ; and upon the various hordes of Northern barbarians by 
which she was over-run, her civilization and laws for many cen- 
turies exerted but a feeble influence. We will not attempt to 
trace, through the darkness of those centuries, the course of 
custom and legislation respecting the loan of money, but will 
pass immediately to the most commercial nation of modern 
times, — England. 

In the earliest periods of which we have authentic records 
of this land of our forefathers, we find that the Romish doc- 
trine of the sinfulness of letting money to hire, had been uni- 
versally spread over the island of Great Britain. It was the 
prevailing sentiment, that interest, or, as it was then called, 
usury, was an unholy gain, such as no good Christian could 
conscientiously receive. 

Hence the common law, or, in other words, universal con- 
sent, placed the practice of taking interest amongst those 
crimes against public morals and convenience, the catalogue 
of which it would be difficult to complete. Whether it 
was prohibited amongst Jewish residents only, or the whole 
body of the people, is a vexed question with lawyers. It 
is however certain that the prohibition existed, and that its 
operation was 'such that the practice of lending money on 
interest was confined almost wholly to the Jews, who had in 
England, and in nearly every other European country, become 
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the leaders of commerce, and the chief bankers. Moneylend- 
ers have always been unpopular, even under the most favor- 
able circumstances, and in the most enlightened and civilized 
ages. Of course, therefore, the Jews in England were most 
cordially hated, and, both on account of their religion, and 
their money, subjected to fiery persecutions. 

The laws of king Alfred, about A.D. 900, ordained that 
the personal effects of money lenders should be forfeited to the 
King, their lands and inheritances to the lord under wliom they 
were held, and that they should not be buried in consecrated 
ground. 

By the laws of Edward the Confessor, passed about the year 
of our Lord 1050, the money lender forfeited all his substance, 
and was outlawed. Sir, Robert Filmer, in a treatise pub- 
lished in 1678, erroneously states, that, with the exception of 
a clause in the Council of Calcluith, about the year 787, inter- 
est had not been prohibited in England, until the reign of Ed- 
ward the Confessor, A.D. 1045 : — and that this monarch, 
having been educated in France, and been ' seasoned with the 
principles of the kingdom,' banished money lenders from Eng- 
land. Alfred's law was of course earlier than Edward's. 

Charlemagne, king of France, had in the 8th century pro- 
hibited the taking of interest, not only by the clergy, accord- 
ing to the seventeenth Canon of the Council of Nice, but by 
the laity ; which prohibition was thenceforward supported by 
the whole ecclesiastical power. 

Notwithstanding that such were the doctrines of the conti- 
nental clergy, and although the laws of Ed ward partook of their 
spirit, we find the Eni^lish clergy less illiberal. At a Council 
held in the year 1 126 at Westminster, and at another twelve 
years later, the clergy alone were, by the decree of council, 
prohibited from the taking of money : degradation being the 
penalty for the offence. 

In the reign of the second Henry, from A.D. 1154 to 1189, 
the estate of money lenders on their death was forfeited, and 
their heirs disinherited. 

At the death of this king, and on the accession of his son 
Richard I., A.D. 1189, as we are told by the historian of 
England,* 'the prejudices of the age had made the lending 
of money on interest pass by the invidious name of usury ; yet 

* Hume, Chap. x. 
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the necessity of the practice had still continued it, and the 
greater pari of that kind of dealing fell every where into the 
hands of the Jews, who, being already infamous on account of 
their religion, had no honor to lose, and were apt to exercise 
a profession, odious in itself, by every kind of rigor, and even 
sometimes by rapine and extortion. The industry and frugal- 
ity of this people had put them in possession of all the ready 
money, which the idleness and profusion, common to the Eng- 
lish with other European nations, enabled them to lend at 
exorbitant and unequal interest.' The old historians of Eng- 
land, who were mostly monks, had censured Henry for bis 
wise and equitable protection of the Jews ; of course they ex- 
ult in the cruelties inflicted upon them by Richard. ' The 
king had issued an edict, forbidding their appearance at his 
coronation; but some of them, bringing large presents from 
their nation, presumed, in confidence of that merit, to approach 
the hall in which he dined.' Being discovered and driven 
with insult from the palace, they fled. The people pursued 
them, and a rumor being immediately circulated that the king 
had given orders that all the Jews should be slain, such of 
them as appeared in public were slaughtered, while the hous- 
es of those who remained at home were broken open, plunder- 
ed, and their inmates murdered, or else they were set on fire 
and made the funeral piles of men and women and children, 
without any emotion, on the part of the mob, of remorse 
or mercy. 

' The disorder was not confined to London. Other cities 
followed the bloody example. In York, five hundred Jews, 
who had retired for safety to the castle, and found themselves 
unable to defend the place, murdered their own wives and 
children, threw the dead bodies over the walls upon the pop- 
ulace, and then, setting fire to the houses, perished in the 
flames. 

' The neighboring gentry, who were all indebted to the Jews, 
ran to the Cathedral, where their bonds were kept, and made 
a solemn bonfire of the papers before the altar. A contempo- 
rary Roman Catholic author, after relating these horrible 
events, blesses the Almighty for thus delivering over this im- 
pious race to destruction.' 

Under this same king Richard, a law was enacted, which re- 
quired that every contract with a Jew should be made in writ- 
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ing, one copy of which was to remain with the Jew, one with 
a magistrate, and a third with some good citizen. At this 
time money was sometimes procured at 10 per cent., but gen- 
erally the rate was much higher. The common rate in Italy 
and other countries about this time was 20 per cent. The 
countess of Flanders, for the money raised to pay her hus- 
band's ransom , was obliged to pay enormous interest. The 
lowest rate was more than 20 per cent., — and some of her 
creditors exacted 30. — (Robertson's Charles V. Vol. 3. N'ote 
xxx.^ James 1st. of Arragon (1242) fixed the rate in that 
kingdom at 18 per cent. — (lb.) 

A curious document is presented in Madox's Formulare 
Anglicanum, bearing date the tenth and last year of the 
reign of Richard, in the nature of a mortgage of land for the 
security of a loan at 10 percent, interest. Its words are, ' for 
which I, Richard of Sandford, will pay to him, the said Bene- 
dict Pernaz, interest at the rate of 10 marks per annum, for 
the aforesaid hundred marks.' 

Under the succeeding reigns of John and Henry III., which 
extended to A.D. 1272, although the Jews were violent- 
ly persecuted, they still remained in England, and still act- 
ed as money lenders. The rate of interest rose to an enor- 
mous height both in France and England. Instances occur in 
which fifty per cent, was paid ; and there is an edict of Philip 
Augustus, the French king, limiting interest to 48 per cent. 

The Jews, during this period, were subject to the most ru- 
inous and despotic extortion by government ; to ensure them- 
selves against which, they were, of course, obliged to raise 
their rate of interest still higher. King John, whose grasping 
disposition and prodigal habits are so finely delineated in Sir 
Walter Scott's Ivanhoe, on one occasion demanded of a 
single Jew in Bristol, the sum of 10,000 marks, which was 
more than equal to a sixth part of the revenue of all England. 
When the Jew refused to pay that sum, John ordered one 
of his teeth to be drawn daily, until he should comply. The 
Jew endured the tearing out of seven, and then paid the unjust 
demand. Henry was equally unjust and unmerciful, adopting 
the most outrageous measures to fill his purse from the pockets 
of the Jews ; and when his ingenuity failed, he turned them 
over to his brother, the Earl of Cornwall ; in the language of an 
ancient author, ' that those whom one brother had flayed, the 
other might embowel.' 
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In the year 1311, Philip IV. of France fixed the rate 
of interest allowed to be taken in the fairs of Champagne, at 
20 per cent. — (Ordon. I. 484.^ In Arragon it was some- 
what lower. 

In this same year, (1311) a Papal council, held at Vienna, 
renewed the anathemas of the Church upon the practice of 
taking interest, and passed that furious canon to which we 
have before alluded, that * if any shall obstinately persist in 
the error of presuming to affirm that the taking of interest is 
not sin, we decree that he shall be punished as a heretic' 

This was under the administration of Pope Clement V., who 
had before rendered himself infamous by combining with 
Philip the Fair, of France, in the ' cruel butchery' of the 
Knights Templars, for the purpose of seizing to his own use 
their vast estates. 

The taking of interest was an indictable offence under the 
reigns of the three Edwards, who succeeded Henry, and who 
held the crown of England from the year 1272 to the year 
1377. But it seems that the common law courts were not 
then considered the proper tribunals, in which to punish this 
offence. The ecclesiastical courts, claiming jurisdiction of 
the crime as an offence against the Church, were deemed the 
proper judges. In compliance with the urgent request of the 
clergy, Edward III. sanctioned a statute making the practice 
penal. But he had in a manner been forced into this measure, 
and speedily procured its repeal. This statute betrays a very 
singular ignorance of the real character and influence of the 
practice of loaning upon interest ; for it declares it to be * the 
Bane of Commerce.' This ignorance of the Legislature will 
excite less wonder, when we learn that such was the prevailing 
ignorance of geography, that the English Ambassador at Rome 
hastened home in disgust on the Pope's making Lewis of Spain 
Prince of the Canary Isles, (then called Fortunate Islands,) 
firmly believing that they were the islands of Great Britain. 

The burden of the law did not now, however, fall most 
heavily upon the Jews. They had been driven from all Eng- 
land by the tyranny of Edward I. in the early part of his 
reign ; 15,000 of them being at one time robbed of their whole 
property, and banished. After that period, the lending of 
money passed into other hands, and the rate of interest rose 
in consequence. 

During this period, about the year 1360, king John, of 
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France, by his letters patent, permitted the Jews within his 
realm to take at least 86 per cent, per anmim, on loans. 
But, as a specimen of royal honesty at that time, we may 
mention that in the following year he debased the coin, and 
obliged the lenders to receive it as of full value. 

From a consideration of these facts, we may see the justice 
of a remark made by the celebrated Bentham, in his ' Defence 
of Usury ; ' ' Christians were too intent upon plaguing Jews, 
to listen to the suggestion of doing as Jews did, even though 
money were to be got by it. Indeed, the easier method, and a 
method pretty much in vogue, was, to let the Jews get the 
money any how they could, and then squeeze it out of them 
as it was wanted.' 

Early in the reign of Henry VTT., which began in the year 
1485, a very severe statute was enacted, for the purpose of 
suppressing the taking of interest. The penalty of the offence 
was fixed at one hundred pounds, besides which the church 
was empowered to deal according to its will with the soul of 
the money lender. The same statute subjects him to a for- 
feiture of the principal, and disables the brokers from further 
business in their profession, besides subjecting them to a pen- 
alty of £20, and a half year's imprisonment. 

By a statute passed eight years subsequently, the above pen- 
alties are somewhat mitigated. Certain rates of interest had 
been by law established in other European countries. As lately 
as 1490, the rate in Placentia, an Italian city of considerable 
commerce, was 40 per cent. Charles V. of Spain and Ger- 
many, had fixed the rate in the Low Countries at 12 per cent. 
Lewis, Count of Provence, had, in 1406, allowed the mer- 
chants of Marseilles to lend and borrow at 10 per cent. 

Thus far we have seen that the laws of England regarded 
all interest on loans as criminal. In the succeeding reign we 
shall find a very decided change in the laws. 

In the 37th year of the reign of Henry VIII., 1546, a sta- 
tute was enacted declaring all rates of interest above 10 per 
cent., to be usurious and unlawful ; thus tacitly, though not de- 
claratively, pronouncing ten per cent, and all inferior rates 
lawful. From this time forward, the laws have, with one brief 
exception, made a distinction between interest and usury. 

Although this legal revolution was a great improvement, yet 
we cannot but wonder that it did not extend so far, as to leave 
money contracts perfectly unfettered by law. Our surprise 
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will vanish, however, on looking over the records of Parlia- 
ment during the reign of Henry, and there finding, that not 
only was a price fixed upon the use of money, but also upon 
poultry, cheese, butter, beef, pork, mutton, veal, and the labor 
of artisans. Beef and pork were ordered to be sold at a half- 
penny a pound, while mutton and veal were fixed a half-far- 
thing higher. These wise statutes inform us that poor people 
alone ate the four kinds of meat last mentioned. 

Henry VHI. was succeeded by a boy-king, Edward VI., 
by whom the old laws, condemning all rates of interest, were 
revived. This was done in consequence of his superstition. 
But the laws were rendered wholly ineffectual by the wants of 
the community, and the customary rate was about 14 percent. 

Edward's superstition was equalled by the bigotry of his sis- 
ter and successor, Mary, whose name is a blot alike upon 
the history of her country and of her sex, and by whom, of 
course, as she was a firm Catholic, the laws against interest 
were still maintained in all their ancient severity. And yet, 
in the last year of her reign, she borrowed £20,000, at 12 
per cent, interest, of the citizens of London, for the payment 
of which she pledged certain lands. (Stowe's Chron. 632.J 

Under the next English sovereign, however, the illustrious 
Elizabeth, a more liberal spirit prevailed, and the commercial 
wants of her subjects were treated with greater respect. The 
statute of Henry VIII., legalizing interest at 10 per cent., 
was revived ; and since that period, all that has been attempted 
by the laws has been the restraint of interest within certain 
limits, which limits have been gradually contracted by succes- 
sive statutes from 10 percent, to 8, in the reign of James 1st.; 
to 6 percent, by the Rump Parhament, in 1654, whose action 
thereon was confirmed in the reign of Charles II. ; and finally 
to 5 per cent, in the reign of queen Anne, whose statute re- 
mains in force to this day. In the quaint language of a writer 
of the last century, (speaking of the statute of Henry VIII.) ' the 
good folks, in the 5th and 6th of king Edward Vl., repealed 
this law ; but the wiser folks of the 13th year of Queen Eliza- 
beth repealed that law.' {And. Hist, of Commerce, I. 375.) 

Although the rate of interest in England during the days of 
Elizabeth was 10 percent., it was then as low as 6 J per cent, in 
France, in consequence, unquestionably, of the superiority 
of the latter country over England in point of money cap- 
ital ; by the abundance of which commercial prosperity 
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may in general be measured. When the rate in Eng- 
land has been reduced to 6 per cent., the following were the 
rates in othercountries, accordingto an author, (Sir Josiah Child) 
who wrote in 1688 : — In Scotland and Ireland 10 and 12 per 
cent.: in France 7 : in Italy 3 : in Turkey 20 : in Spain 10 
and 12. 

The statute of Henry VIIL, with the exception of the rate 
of interest therein limited, having remained, to the present 
time, the law of England, we will quote its general prohibi- 
tion. — ' No person, by way of corrupt bargain, loan, exchange, 
cherisance, shift, interest of any wares, merchandises, or other 
thing whatsoever, shall take, in lucre or gains, or for the for- 
bearing, or giving day of payment, for a year, above the rate 
of 10 pounds per centum per annum.' 

When this statute was revived by the statute of Elizabeth, 
a further clause was inserted, to this effect, ' that in the inter- 
pretation of the law it was to be most largely and strongly con- 
strued for the repressing of usury, and against all persons that 
should offend against the true meaning of that statute, by any 
way or device, directly or indirectly.' 

In this careful language may be detected an acknowledg- 
ment of the fact, that moniey lenders had resorted to a great 
variety of expedients by which to evade the operation of law. 
It had been ever so. The lenders and brokers of old times 
and of old England, were as shrewd and crafty, and as well 
acquainted with the slippery tricks of evasion, as any of their 
descendants of our own times. Our readers will not infer, 
from this remark, that we are very violent enemies of such 
infractions of what we consider unjust laws. On the contrary, 
we are ready to say, in the language of Bentham, ' if this page 
suggest an expedient, and that a safe and commodious one, for 
evading the laws against usury, it will not lie very heavy on 
our consciences.' 

The inference to be drawn from the language of the statute 
is just. There bad been long kept up ' a running fight,' be- 
tween the usurers and the Parliaments ; and Parliament found, 
at last, that new modes of evasion sprung up more rapidly 
than they could legislate against old ones ; — and, in despair 
of suppressing usury by a specification of all its possible forms, 
they took refuge in the general prohibition of exorbitant inter- 
est, ' either directly or indirectly f o)^ by any shift, or by any 
deceitful way or means.' 
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We may perhaps, with advantage, point out some of the 
modes resorted to by lenders in England for the purpose of 
evading the law. 

But first, for the benefit of the unlearned, we will mention 
that there are certain species of loan upon which the laws al- 
low an indefinite rate of interest to be charged. 

Among these may be named loans on Bottomry and jRes- 
pondentia, or maritime loans, — where the money is borrowed 
with reference to a particular voyage, and is to be refunded 
only if the voyage be performed. The ship itself, or the 
cargo, is pledged for the principal and the interest, neither of 
which is to be paid if the vessel or cargo, as the case may be, 
be lost on the voyage contemplated in the loan. In these 
cases interest is, not unfrequently, charged as high as 30 or 
50 per cent. 

One evasive expedient of usurers was loaning on fictitious 
risks, so as to give to the transaction the appearance of bot- 
tomry, or some other legal contract ; as for example, where 
the contingency in the bond was, that one, out of certain 
twenty ships from Newcastle to London, arrived in safety. 

Another expedient, frequently used, was a pretended sale 
of goods : — the purchaser paying an exorbitant price for them, 
and then re-selling them to the lender at a less price, so as to 
give him the difference as interest. 

Another usurious device was called dry exchange. If 
any of our readers have been obliged, during the last few 
months, to go on 'Change as borrowers, they may, in this 
same expedient, recognise the friend that helped them out of 
trouble. In this mode of lending, the borrower drew a ficti- 
tious bill of exchange on some person supposed to be abroad ; 
the bill was never negotiated, but passed through the process 
of protesting, and was thus made to charge the borrower with 
exchange, re-exchange, and other incidentals, over and above 
legal interest. 

A fourth plan was the lending of stock instead of money, on 
interest, at a nominal value higher than its market price. 

The advance of money on a pretended partnership, and the 
receipt of interest as the profits of the concern, was still ano- 
ther device. 

The same object was sometimes effected by the means of a 
lease on an enormous rent : — or by receiving a lease instead of 
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interest ; — or by the purchase of annuities at low prices of the 
annuitant, and so converting the dividends into interest ; and 
by a thousand other methods, all of which, by their trouble 
and risk, rendered it necessary for the lender to raise still 
higher his rate, in order to insure himself; and all of which 
may be set down as the inevitable mischiefs of usury laws. 

The ordinary rate of interest in Great-Britain is now less 
than five per cent., in consequence of the excess of monied 
capital above the calls for profitable investment. To this fact 
as a cause, we may ascribe the circumstance that many wealthy 
foreigners have purchased the stock of our National Bank, 
which yields a much higher interest.* 

II. Having thus completed a brief history of usury and usury 
laws in the principal ancient states and in England, let us do 
the same by our own Commonwealth. Our Pilgrim fore- 
fathers, who in 1620 landed at 'Plymouth, and began the 
settlement of New England, were imbued with a deep venera- 
tion for all the rules and precepts of the Old Testament ; 
which is apparent in their early laws. Thus, amongst their 
capital offences, were reckoned idolatry, blasphemy, witch- 
craft, and cursing or smiting one's father. We might expect, 
therefore, to find some provision against usury derived from 
the same source; and we find, accordingly, on examining their 
colonial statutes, that the very law of the Jews is there re- 
enacted. 

The colonial government was in the hands of the whole 
body of freemen, who were church-members, until the year 
1634. It was then deemed expedient, as the number of set- 
tlements had considerably increased, to elect a House of Rep- 
resentatives, who from that time forth became legislators. 
This legislative body adopted the Common Law of England 
as the basis of their jurisprudence ; but, as Judge Story re- 
marks, ' varying it from time to time by municipal regulations 
better adapted to their situation, or conforming more exactly 
to their stern notions of the absolute authority and universal 
obligation of the Mosaic Institutions.' 

* In France, interest was reduced in 1720 from 5 to 2 per cent.: in 
1724 it was raised to 3i per cent.: and in 1725 to 5 per cent. : in 1756 
it was reduced to 4 percent.: and afterwards raised again to 5. Smith's 
Wealth ofJVatwm. B. I. c. 9. 

In Bengal, money is frequently lent to the farmers at 40, 50, and 60 
per cent.; the next crop being mortgaged for the payment. Twelve per 
cent, is said to be the common rate in China. 
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By this Legislature, in 1641, in the seventh year of their 
organization, about twenty years from their landing at Ply- 
mouth, and in the reign of Charles I., was enacted the follow- 
ing statute : 

' It is ordered, decreed, and by this court declared ; that no 
man shall be adjudged for the mere forbearance of any debt, 
above eight pound in the hundred, for one year, and not above 
that rate proportionably, for all sums whatsoever, bills of ex- 
change excepted ; neither shall this be a color or countenance 
to allow any usury amongst us, contrary to the Law of God.' 

This law was re-enacted in 1643. Its meaning appears to 
be that amongst church-members, (who were styled brethren) 
there should be no interest charged, although it might be taken 
of others. This is our interpretation of the law. We have 
never seen any contemporaneous exposition or application of it. 

The rate of interest, thereby fixed, was the legal rate of 
England at that time, under the statute of James I. 

The construction which we have put upon this law will ap- 
pear the more probable, when we remember that no person 
could, at that time, hold any ofBce or even vote, except he 
were a member of the church ; and that, of course, the Legis- 
lature was composed wholly of communicants. The word 
us, in the last clause, we suppose refers to the people, as one 
great church. 

Perhaps, however, the law intended to say that 8 per cent, 
interest was not contrary to the law of God, — ^but that all above 
this was. If so, it would have enlightened their posterity, 
had the Legislature of that day seen fit to inform us where they 
found the distinction made. 

No penalty is provided for the violation of the statute, nor 
are we able to say whether delinquents were dealt with by 
Court or Church. 

It is amusing to notice that next in order on the statute 
book, after the law respecting usury, comes a law regulating 
the value of wampum, as an article of currency. It is called 
' an Act fixing the value of wampumpeag,' making it a lawful 
tender in all debts of a less amount than 40 shillings, and de- 
claring that the white shells shall rate at half a farthing each, 
and the black at twice as much, if without spot or flaw. 

This first usury law of Massachusetts remained in force 
until the year 1693, the 5th year of the reign of William and 
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Mary, when a new statute was passed, commencing with the 
following preamble : 

' Forasmuch as the abatement of interest hath always been 
found beneficial to the advancement of trade, and improve- 
ment of lands by good husbandry, — and whereas the taking of 
eight in the hundred for the interest of money, tends to the 
great discouragement of ingenuity and industry in the hus- 
bandry, trade, and commerce 'of this Province, Be it,' Sic. 

This second law fixes the rate of interest at six per cent., 
and imposes on every violation of the law the penalty of a for- 
feiture of the full value of the money or other commodity lent. 
It also excepts from its operation the maritime contracts be- 
fore named, and certain customs of farmers with regard to the 
letting of cattle and other things. Its terms are as general and 
sweeping as those of the statute of Anne in England. But 
the preamble is its most remarkable feature, containing a 
strange mixture of truth and falsehood. It very justly declares 
a low rate of interest to be advantageous to both agriculture 
and commerce ; but very erroneously attributes to the law a 
controlling power over this rate, and consequently over the 
prosperity of the community. The truth is, that law can no 
more regulate the value of the use of money, than it can regu- 
late the price of labor or of provisions ; and so far as general 
prosperity is affected by the terms on which money can be 
hired, it is beyond the reach of legislation. 

In 1750, the twenty-third year of George II., an additional 
act was thought necessary to the full success of former laws. 
A new statute was therefore passed, making it lawful for the 
borrower to come into court, as a witness in his own case, and 
swear to the usury ; and permitting the lender, also, to appear 
in his own behalf, and swear the other way. The old penalty 
was retained. 

Such was the law until the year 1783. America had now 
become an independent nation, and Massachusetts had taken 
her place amongst the confederated republics. A new act 
of legislation on the subject of usury was deemed essential. 
But the old prohibition, mode of proof, and penalty, were 
retained ; nothing was added except that the penalty might 
be recovered either by indictment, or by an action of the 
case : and with this alteration the law remained unchanged 
till 1825, when it was totally repealed. 

The statutes of 1825 and 1826, which together are the ex- 
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isting law of the land on the subject of usurious contracts, limit 
the rate of interest to six per cent, per annum. They provide 
that no contract shall be made void by reason of stipulating for 
a higher rate. They provide that, if ill any action on a con- 
tract for the payment of money, it shall appear by the plead- 
ings and on application of the defendant, that illegal interest 
has been directly or indirectly taken or reserved, the defendant 
shall recover full costs, and the plaintiff forfeit three times 
the whole amount of interest taken or reserved, and shall have 
judgment and execution for the balance only. 

So also the borrower on such usurious contract may, in law 
or chancery, recover back three-fold the amount of the inter- 
est by him so paid. By these statutes the parties are allowed 
to be witnesses in their own behalf. 

If any citizen of Massachusetts wishes to make his fortune, 
according to law, let him go into State Street and borrow 
money at 18 per cent., a rate at which ^90,000 has been re- 
cently borrowed in one sum; let him take, say ^20,000, for 
ten years. The interest on this sum will be ^3,600 per an- 
num. In ten years it will amount to ^36,000. At the ex- 
piration of that time let him sue the lender, and he will recover 
liack under the law $108,000, from which he may pay the 
original debt and retire to his otium cum dignitate with a clever 
property of $88,000, lawyers' fees always excepted. 

Such is the dazzling bribe held out to the dishonest by our 
wise and conscientious Legislature. It rivals in merit the tooth- 
drawing edict of King John, already described. 

We have now completed our historical survey of the subject 
of usury. 

Our readers have perceived that, almost ever since the in- 
troduction of money, and in almost every prominent nation, 
there have existed usury laws : that wherever and whenever 
these laws have been the most severe, then and there have 
usurious practices most abounded and been most abused ; that 
originally these laws have been based on the principle that all 
rates of interest are wrong ; that, as men have become more 
enlightened and more commercial, that principle has been 
abandoned as absurd ; that in later times the laws against 
usury have assumed as their basis, what is not true, that the 
law can regulate the value of the use of money, and of course 
that the fixing of a low legal rate of interest may be made the 
cause of national wealth and prosperity. 
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From the facts thus laid open, the most eminent political 
economists of the last half century have deduced the principle, 
that legislation should no more interfere with money contracts 
than with contracts of any other description, but that the ap- 
pearance of fraud and injustice therein should, as in all other 
cases, be within the reach of legal redress. 

It is matter of surprise that Legislatures have not made and 
acted upon the same discovery. Perhaps in our Common- 
wealth the maxim, that ' great bodies move slowly,' may explain 
this phenomenon. Hoping to help onward in some small de- 
gree that progress of public sentiment which ultimately com- 
pels all legislatures into obedience, we shall now proceed to 
examine some of the various arguments by which the proposi- 
tion, that the law ought not to interfere with the rate of interest 
on money lent, is supported. 

III. The first question to be answered is, ' Whether the law 
ought to permit the giving or receiving of interest at any rate 
or in any case.' 

This question may be said to depend on the morality or 
immorality of taking interest. No person is so ignorant of the 
principles of political economy as to doubt, that lending and 
borrowing on interest are of great practical convenience and 
utility. The dispute must turn, then, upon the question of 
morals. For if borrowing and lending on interest be immoral, 
no matter what may be the convenience or pecuniary benefit 
of these reciprocal sins, they should, of course, be strictly 
forbidden. 

We pray our readers to bear constantly in mind the fact, 
that if either borrowing or lending on interest be morally 
wrong, both are wrong, and the one is as great a sin as the 
other. Such is the fact with relation to any act which requires 
the concurrence of several individuals. Thus the victim, who 
casts himself to be crushed beneath the ponderous wheels of 
the car of Juggernaut, is not less guilty of idolatry, than is the 
priest who guides the course of the murderous vehicle. The 
recollection of this principle may materially aid us in deciding 
the question at issue. 

It may, at first sight, seem needless to argue this question 
of morals. But when it is recollected that far better, as well 
as far more numerous reasons can be adduced to prove that 
all interest is immoral, than to prove that the law ought to 
interfere with the rate : that until recently, the subject of 
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usury, as before remarked, has been considered and debated as 
one of mere morals, — and that important conclusions for future 
application will be drawn from the manner in which this 
question may now be decided, — its discussion will not be con- 
sidered unnecessary. 

Let us inquire, then, whether it be morally wrong to pay 
or to receive interest. 

The question, as we have already hinted, has been argued 
in the negative by Aristotle and other Greek, as well as Latin 
authors : — ^by the early Christian Fathers, amongst whom ap- 
pear the names of Cyprian, Lactantius, Basil, Chrysostom, 
Gregory, Ambrose, Jerome, and Augustin ; by the decrees of 
Roman Catholic councils ; by papal bulls ; by the statutes 
of most European nations of the middle ages, and by ' a cloud 
of witnesses,' who, as writers on morals and politics, have 
lifted up their voices against the abominable practice of letting 
money to hire. 

To the fallacious reasoning of the heathen philosopher, we 
have already replied. He was the declared enemy of com- 
merce, and of course would denounce a practice which has 
ever been the main-spring of commercial prosperity. The 
argument by which he endeavors to show that the taking 
of interest is wrong, seems to be based on the name given 
to it by his countrymen. They called it ' tokos,' — offsprmg, 
— and the philosopher denounces this unnatural generation 
of money from money, as zealously as though he supposed 
the Greeks really imagined that interest was begotten of princi- 
pal. It is unnecessary to spend time in replying to such argu- 
ments. The strange fact that this reasoning has, in modern 
days, found disciples, must be ascribed to that principle of hu- 
man weakness, which induces us, in our admiration of the 
splendor of genius, to receive with respect even its errors. 

Christian hostility to the practice of lending and borrowing 
on interest, originated in a misinterpretation of the Mosaic 
law. The passages on which the error was founded, have 
been quoted already at length. In the opinion of -the Fathers, 
they contain an unqualified declaration that all interest is sin- 
ful, and a prohibition of that sin as obligatory upon us as it was 
upon the Jews : but it is difficult to conceive how they could 
have deduced such an opinion from such a text. Had Moses 
intended to declare interest sinful, he would not have allowed 
it to be taken of a stranger, or to be paid to a stranger. Un- 

voL. XXXIX. — ^No. 84. 13 
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less he meant to declare it sinful in itself, his command to the 
Jews has no application to any other people, but should be re- 
garded as an exception from a general rule, applicable to the 
Israelites only, to whose character as a people we must look 
for the intention of the law. Unless we mean to assume the 
burden of the whole Mosaic dispensation, we must beware 
of taking any part thereof, except it be clearly intended for 
universal application. 

A celebrated writer, in defending this doctrine of the Coun- 
cils, finding it rather difficult to deal with the objection drawn 
from the discrimination which Moses makes between usury 
amongst the Jews, and usury between Jews and strangers, very 
ingeniously remarks that the Israelites were commanded to ex- 
terminate the Gentile nations of Judea, and that this permis- 
sion to charge them usury was a part of the apparatus of de- 
struction. 

Unfortunately for the soundness of this argument, he does not 
explain in what manner the Gentiles were to suffer by lending 
on usury, even if they would be injured by borrowing. The 
intention of the law must have failed, in consequence of its not 
prohibiting the Jews from paying usury to their neighbors, — 
who were thus equally furnished with the engine of destruc- 
tion. 

The argument is rendered not merely null, but even ridicu- 
lous, by the light of modern intelligence. We now know that 
the practice in question, so far from being calculated to exter- 
minate or injure either borrowers or lenders, is the very soul of 
commercial prosperity. We now feel that a conscience so 
tender as to condemn it, would, on principle, condemn every 
other business transaction, and drive mankind back again to 
the caves for a habitation, and for sustenance to their primitive 
diet on acorns. 

The Mosaic law, therefore, furnishes no proof that it is 
morally wrong to let or hire money upon interest. But the 
enemies of this practice have drawn arguments from natural 
as well as revealed religion. We will now take some notice 
of the former, as they are summed up in the work of Mon- 
sieur Domat, a French civilian of the seventeenth century. 

After declaring the taking of interest to be a sin most strong- 
ly condemned in the Scriptures, he thus proceeds ; — ' If there- 
fore we would discover what is the character of the iniquity 
which renders interest so criminal before God, and which ought 
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to make it so to us, both in our hearts and minds, we have only 
to consider what the nature of this contract of loan is, in order 
to judge whether it be just to take interest for it or not: and 
we shall easily perceive, by the natural principles of the use 
which God has given to this contract in the society of men, 
that taking interest is a crime which violates these principles, 
and undermines the very foundations of the order of society.' 

He then goes on to declare, as a general fundamental princi- 
ple, that the very essence of a loan of any thing to be returned 
in kind, (as money,) is, that it be gratuitous and charitable : 
thus furnishing a singular example of what logicians call a pe- 
titio principii, — a taking for granted the very substance of the 
proposition in controversy. 

If loans were indeed gratuitous, the only inference that could 
be drawn from this fact would seem to be, — that letting money 
to hire is not a loan ; but if letting money to hire be a loan, 
then loans are not in their nature gratuitous. Either way, we 
see that the civilian's argument is unsatisfactory. 

Having presented this elementary principle as the basis of 
his reasoning, he next arrays a company of arguments to prove 
the taking of interest to be a violation of the order of society. 

The first is, that money lent, returnable in kind, is not ex- 
posed to insensible diminution, or wear and tear, and that 
therefore nothing should be paid for the use of it. Had he 
said that nothing should be paid for wear and tear, the prop- 
osition would have been true. But it no more proves that 
the borrower ought not to pay for the use of money, than the 
fact, that the lessee of a farm cannot use that farm like nego- 
tiable paper, proves that he ought to pay no rent. 

The second argument against interest is, that if the borrower 
by accident lose the use of the money, he is still bound to 
pay the interest, as though he had used it. 

The same objection would lie against paying house rent, in 
case the house be destroyed by fire, so that the use of it is lost. 
But the law very properly requires the borrower in the one 
case, and the tenant in the other, to provide against loss. 

The third argument is, that if the borrower accidentally lose 
the principal, the lender nevertheless requires him to repay 
the sum borrowed, with interest according to the contract. 
Is this a hardship ? So would the loss be a hardship to the 
lender, who perhaps is the least able to bear it. The law at- 
tributes gross negligence to a person who is so careless as to 
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lose borrowed money ; and in every instance of gross negligence, 
the faulty person is justly made the loser. 

But the fourth argument is, of all, the most remarkable. It 
is this, — the borrower of money becomes, on its delivery to 
him, the owner thereof, with absolute right to dispose of it at 
his will, and ought not therefore to be obliged to pay for the 
use of that which is his own. This argunient supposes interest 
to be paid for the identical' piece of coin or slip of paper trans- 
ferred by the lender to the borrower, — instead of for the value 
which the coin or paper represents. Of the external sign of 
the value the borrower becomes absolute master, — ^but of the 
value itself he is only the purchaser for a specified time. 

The whole of these arguments against interest are founded 
on the false assumption already named, — that the essential 
character of a loan is charitable and gratuitous. When we re- 
member that borrowing and lending are as purely business 
transactions as are buying and selling, or the letting to hire 
of land, houses, ships, or merchandise, we shall perceive the 
entire inapplicability of all arguments drawn from a contrary 
supposition. 

The weakness of these arguments will farther appear from 
the fact, that they do not approach the real substantial reasons 
for paying and receiving interest. The enquiry may now be 
made, therefore, why should interest be paid ? The answer 
is that A, by borrowing, has deprived B, perhaps greatly to his 
injury, of the power of employing such other profitable modes 
of investment, as he would otherwise have enjoyed ; — ^because 
A has procured of B an instrument by means of which he 
can benefit himself, either by the payment of former debts, 
the purchase of desired articles, or any other investment ; — 
because B has assumed the risks of never being paid, arising 
from the manner in which A shall employ the money, from 
his personal character and credit, and from every other circum- 
stance by which the recovery of the loan is rendered doubtful 
or difficult ; — and, finally, because he voluntarily undertook, 
after mature deliberation, with a full understanding of the 
contract, and on what he deemed ample consideration, to make 
such payment. 

If these reasons be not sufficient to prove that nothing in the 
law of nature forbids either the payment or the receipt of in- 
terest, then is there no contract, whatsoever, amongst business 
men, which is consistent with the law of nature. 
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We think it quite clear, therefore, that neither revelation 
nor natural religion pronounce, the taking or the giving of in- 
terest to be morally wrong. We now come to the second 
question : — ought the Legislature to interfere with the private 
rights of borrowers and lenders, and attempt to fix the rate 
of interest by any limitation? 

To us it seems perfectly manifest that the laws should no 
more interfere with money contracts, than with contracts of 
any other kind. In the one, as in the other, provision should 
always be made against fraud ; but the rules of the law should 
be of general, instead of specific application. 

The laws ought not to interfere with the rate of interest, 
because such an interference is an infringement of private 
rights, unwarranted by any circumstance of public benefit or 
convenience, and therefore wholly at war with the spirit of our 
government. 

It is a truth familiar to us all, — felt by us all, — ^that that 
government is the best, which, by the smallest machinery, and 
the simplest process, and the least infringement of individual 
liberty, effects the purpose for which government was intended, 
— the general welfare. 

Guided by this proposition, and knowing that a part of our 
individual liberty is the liberty of making such contracts as we 
deem best for our own interest, — the liberty of managing our 
property in our own way, — we cannot but feel assured that 
unless the laws for the prevention of hiring and letting money, 
above or below certain rates, be called for by the public good, 
— ^be demanded for the purpose of preventing or removing 
great and general mischiefs, — ^they are, on principle, to be con- 
demned as unnecessary, and therefore tyrannical.* 

We proceed to inquire whether there be evils, and what 
those evils are, which demand for their cure or prevention the 
existence of usury laws. 

One of the most illustrious of the English Political Econo- 
mists of the last century, remarks in his work on the Wealth 
of Nations, ' that if the laws tolerated the giving and taking of 

* ' The most effectual plan,' says Dr. Smith, ' for advancing a peo- 
ple to greatness, is to maintain that order of things which Nature 
pointed out ; by allowing every man, as long as he observes the rules 
of justice, to pursue his interest in his own way, and to bring both his 
industry and his capital into the freest competition with those of his 
fellow citizens.' 
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a rate of interest much above the lowest market rate, the 
greater part of the money lent would be lent to procligals 
and projectors, who alone would give more than that rate.' 

But is it true, that if money contracts were left unfettered by 
law, none but prodigals and imprudent speculators would 
borrow ? 

Go into State Street, and ask any money lending corporation 
or individual, whether, in case our usury laws were repealed, 
they would select the spendthrift and the visionary schemer 
as their best borrowing friends ; — whether they would lend to 
the gamester in lotteries or at billiards, and to the dreamy trifler 
in hazardous experiments, instead of the discreet and sober mer- 
chant, whose modes of business and whose personal character 
give promise of prompt and honest payments. The answer, 
we presume, would be in the negative. 

Nor can we justly fear that any class of borrowers, so long 
as they can offer the best security, will be subjected to exorbi- 
tant demands. Competition amongst lenders will always 
bring security and rates of interest to their proper level. No 
one will contend that money should be lent on bad credit and 
doubtful security, at a rate as low as that commanded by the 
best credit and the most unquestionable security. 

That prodigals and projectors would ever monopolize the 
borrowing market, no one, who knows how few they are in any 
community, and how seldom they are found amongst us, can 
believe. 

The supposition involved in Smith's argument is, therefore, 
false. Nor is that all. Were it true, the argument would 
nevertheless fail, inasmuch as the bare fact that the two classes 
of men therein named might become large borrowers, and be 
exposed to extortion, is no justification of the law. The law 
has no more right to prevent such persons from forming money 
contracts, than it has to prevent them from purchasing or sell- 
ing every species of property at laiinous prices. 

The laws may, and very properly do, provide for tlie ap- 
pointment of guardians over those whose conduct shows them 
incapable of self-direction. They provide, with equal propri- 
ety, that the designing and fraudulent shall not be allowed to 
harm these helpless creatures in person or property. Beyond 
this they have no right to go, — and every step beyond is to be 
repelled as a trespass upon the sacred precincts of man's ina- 
lienable rights. 
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It lias been very truly remarked, that he must be poorly 
supplied with discretion, who cannot make his own bargains 
more judiciously than any legislature can make them for him. 

We come to the conclusion, then, that neither the preven- 
tion of prodigality or imprudent speculation, nor the protection 
of folly, is a sufficient cause for legal interference with the rate 
of interest. It may be further remarked, that if the law can 
be justified in this interference, under pretext of protecting 
simplicity, it ought to go farther than it ever has done, and 
forbid the lending of money under a certain rate per cent.; 
for surely the simplicity of a money lender is as proper a sub- 
ject of legislation, as the folly of a borrower ; and we know 
not which, in a business point of view, would be deemed the 
greater simpleton, — he who lets money at six per cent, when 
it is really worth eighteen, — or he who borrows it at eighteen 
per cent, when it is worth only six. 

It cannot be doubted that, if the usury laws were repealed, 
there would be occasional instances of fraud and extortion ; but 
neither can it be doubted that there are such instances now. 

It cannot be questioned that an occasional prodigal or sim- 
pleton, or other person in pressing want of money, would, 
in case there were no laws against usury, be obliged to pay a 
much higher rate of interest than is now the legal rate. But 
under the laws themselves, many an honest and prudent man 
is forced, nay more, is wilHng and anxious, to pay the same 
excess. Let it also be remembered that the laws of Massa- 
chusetts are not made for any one man, or class of men, nor 
even for a bare majority of citizens, — but for the whole popu- 
lation. 

The second argument against usury laws is ' that, so far 
as concerns their declared intention, they are absolute nullities ; 
in other words, that they are always evaded and violated. 

It is so now : it always has been so : and it always will be 
so, while such laws exist. 

We have perceived that the practice of usury was always 
abused in exact proportion to the severity of the laws against 
it. When the laws amounted to prohibition, then interest was 
highest : as they relaxed in severity, it grew moderate in its 
rate. Thus in Greece, where there was no legal interference, 
money could be procured on the most hazardous voyages, at a 
rate far below that paid by the farmers of Cyprus on common 
loans in the days of Cicero. So now in Constantinople, where 
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usury is wholly forbidden, the customary rate of interest on 
ordinary loans is 30 per cent.; — a price for which some of our 
offices would almost insure a voyage to the inner circle of the 
Maelstrom. 

Let us now translate the lessons of experience and observa- 
tion into common language, and we shall learn from them that 
bon'owing and lending will exist in defiance of law, in every 
commercial community ; that money will always command its 
full market value ; that if the laws fix a rate much below the 
average market price, they will be subject to constant direct 
and indirect violation ; and that, if the laws fix a rate differing 
but little from the average market price, they will be infringed 
only when the market price is above that rate ; we have be- 
fore seen that the market price of money, like that of all other 
things, is ever changing ; from all which follows inevitably the 
conclusion, that the laws must always be subject to evasion and 
infraction. 

From this inability of the laws to curb the course of busi- 
ness, arise certain consequences, the nature of whicli furnishes 
a third argument against usury laws ; — to wit, that they are a 
serious evil to both borrowers and lenders. 

Probably all of us have felt this fact ; — perhaps some have 
misunderstood it : we shall endeavor so far as we can, to give 
an explanation of it. 

The rate of interest at which any person can borrow, de- 
pends chiefly on the general relation at that time existing be- 
tween the supply of money in the market and the demand for 
its use. It is also affected by the character and credit of the 
borrower, — the nature of the use to which the principal will 
be applied, if that can be known, — and a multitude of other 
circumstances, which vary the probability of repayment : — or 
in other words, by the security offered by the borrower, and by 
the circumstances attending the loan. 

Interest is therefore of a mixed character ; — it partakes of 
the nature of insurance as well as of rent. 

When the market rate is highest, when it rises above the 
law's allowance, then is money invariably most wanted. At 
such times what is the effect of the law ? 

Ostensibly it wholly prevents both borrowing and lending. 
It says to the money-owner, who, of course, will not lend be- 
low the market rate, ' You shall not lend at all.' It says to 
the would-be borrower, whose prospect of profit, or whose fear 
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of loss, prompts him to hire at the market value, ' No matter 
what are your wishes, no matter what your necessities, no mat- 
ter how excellent your judgment, you shall not borrow above 
the legal rate. I know that you cannot get the money at that 
rate ; I know that you could vastly increase your property, 
or escape destruction, by borrowing at almost any interest ; 
but you had better by far stop business than procure your 
facilities at seven per cent.' 

To the man of small capital, whose rich neighbors are bor- 
rowing with difficulty at full legal interest, but who is himself 
unable to offer the best security, and of course cannot borrow 
quite so low, the law exclaims, ' I pray you be easy ; you must 
not think of over-bidding the law ; you cannot borrow in these 
days ; leave that to your wealthier neighbors, and wait patiently 
until money is worth less. They may be amassing still larger 
fortunes meanwhile, and you may be ruined, — but there is 
some comfort in being ruined according to law.' 

Such are the principles of the law. A more odious monop- 
oly than this, — a more hateful distinction in favor of the rich 
and against the poor, could not well be made. 

Such are not, however, the re(d effects of the law, as a gen- 
eral rule ; borrowers, at such times, laugh at the law and offer 
the highest price demanded for money. But instead of pay- 
ing what would be its price were there no usury laws, they are 
obliged to pay, as an insurance against the laws, at least 33 
per cent, above that price. 

In the first place, the laws hold out a bribe to dishonest bor- 
rowers sufficiently large to tempt almost any man in his hour 
of weakness to resist the payment of the debt, and recover 
back from the lender that triple interest which the statutes im- 
pose upon him. Against this risk, created by legal operation, 
must the borrower insure the lender, — must the lender insure 
himself, by an enhanced rate of interest ; on the same principle 
that the lender on Bottomry bonds increases his rate in the 
storm-season of the year, or on a perilous voyage. 

A second way in which the laws are an injury to borrowers 
by advancing interest is, by diminishing the number of lenders, 
and consequently the amount of that competition by which 
prices are kept down. Many a man will refuse to lend at any 
rate, when the market price of money exceeds the legal per 
centage. Respecting the laws, even when manifestly wrong, 
they retire from the market. Thus is competition dimin- 
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ished. By the same process the quantity of capital in the 
market is also reduced, and that which remains commands, of 
course, an increased price. 

Besides these unfavorable circumstances, there is another. 
Many persons, refusing to lend above the legal rate, prefer to 
lend at that rate to such borrowers as can give the best secu- 
rity. Such men, therefore, become the creditors of banks and 
other monied corporations, which, having themselves no such 
scruples, do not hesitate to lend at the top of the market. 

This diminution of capital and of competition, as we before 
said, elevates the price of money : for money lending is like 
stage driving, — the more the opposition the lower the fare : it 
is like every other kind of business, the smaller the quantity 
in the market while the demand continues, the higher is the 
price. 

But the evils of the law are yet more extensive. Those 
men, who retire from the market rather than violate the law, 
are the very men with whom borrowers should prefer to deal. 
They are the most generous, the most conscientious, the most 
honorable. These who remain as lenders, are in general less 
generous, if not less honorable and conscientious. What is 
the consequence ? Is it not a more rigid exaction of the high- 
est price for money ? — a more unyielding and unmerciful spirit 
of money making ? 'This last evil effect of the laws would be 
less sensibly felt, were those who remain in the market as lend- 
ers, merely individuals, — were there no corporations standing 
in the capacity of lenders. But these corporations are by far 
the greatest lenders at such times. 

Philosophy would teach us, even had the lessons of a bitter 
experience never been learned, that where a body of men as- 
sociate together in order to act as an individual, that feeling of 
responsibility to conscience and to public opinion, by which 
every person is in some degree influenced, is almost wholly 
unfelt ; being divided amongst so many it becomes insensible. 
The persons composing such corporations stand in the same re- 
lation to each other, with reference to a loss of honor, or of re- 
putation, as do the members of a Mutual Insurance Company 
one towards another in reference to losses of property ; — the 
fraction of loss belonging to each individual is so minute as to 
be scarcely felt. Such has been the conduct of these institu- 
tions, that public odium everywhere rests upon them. Their 
agency in times of pecuniary difficulty is never so generous 
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and upright as that of individuals, and of course they consid- 
erably augment the burden of the usury laws. 

In view of all these facts, can it be doubted that usury laws 
are an injury to borrowers ? Could this be made the general 
opinion, those laws would speedily fall before the voice of 
public dislike ; for borrowers form an immense majority in the 
community, and it is their mistaken trust in the beneficial ef- 
fect of the laws which has so long preserved them. 

The injuries inflicted upon lenders by legal operation, are 
equal in number and severity. They increase the risks upon 
which money is lent. It ought to be known and felt, that 
no part of what is charged upon the borrower in the na- 
ture of insurance is justly called profit. It is not profit : it is 
indemnity, — indemnity for the loss of security. That part of 
the rate of interest, which is properly called profit, is the small 
fraction which the lender would charge were the repayment of 
the sum lent positively certain. That this is very small, may 
be seen in the fact, that a very low rate of interest is charged 
on money lent upon the security of real estate, — and a still 
smaller rate on that lent upon government security. When 
money is worth more than the legal rate, the perils of lending 
hold a much larger proportion to the profit than on ordinary 
occasions. That this is an injury no one can doubt. 

K fourth argument against these laws is, that they are based 
on erroneout principles of political economy. 

The first of these principles is, that a low rate of interest is 
a sign of general wealth and prosperity. This may perhaps 
be true in old countries, like Holland, France and England, 
where every mode and form of human enterprise is occupied 
and crowded, — where wealth is vastly accumulated in the 
form of floating capital, and where there is always a supply 
of money vastly above the demand for profitable investment. 
Under such circumstances the rate of interest must below, — 
and low in exact proportion to such excess of monied capital, 
or national wealth. 

But, in this country, we have around us ten thousand untried 
paths of profit and modes of successful enterprise. Here there 
is not that vast surplus of capital, which tells of national old 
age ; none of that aggregation of wealth in particular hands, 
which is justly regarded as the morbid secretion of political 
systems in decay. All is activity and freshness, and health 
and youth. We cannot find enough money to meet our de- 
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mands for its profitable investment, and when the course of 
business is most successful, then does money command the 
highest rates of interest. 

For hundreds of years to come it will be so. When, at 
last, our land, like England, shall groan under the burden of a 
crowded population, — when every acre shall be tilled, — when 
the sky shall be curtained with the smoke of our countless 
manufactories, and every one of our seas and lakes and rivers 
shall be vexed with our commerce ; — when every device and 
expedient by which money can be gathered together, shall for 
a long succession of years have been discovered and employed, 
— and when wealth shall have far outgrown the demand for 
its employment, — ^then will this golden consummation be indi- 
cated by diminished rates of interest ; but even then, we should 
be slow to consider these diminished rates as proofs of national 
prosperity. Till that time shall arrive, let it be remembered 
by every American legislator, that, as a general rule, with us 
public prosperity is at its highest pitch when money commands 
the highest price. 

Even during the late crisis, when other causes of an extra- 
ordinary character lent their aid to raise the price of money, 
any merchant of Boston will probably be ready to say, that the 
first cause of the unusual rates of interest was a previous un- 
exampled increase of profitable business, by which hundreds 
had been induced to extend their credits far beyond the bounds 
of prudence. 

So much for the first principle of political economy assumed 
by our laws. 

The second principle assumed by the law is, that the rate of 
interest,, and consequently (on the European notion) the de- 
gree of public prosperity, can be fixed by the Legislature. 

This idea carries upon the very face of it the impress of ab- 
surdity. It has already been shown that the price of money is 
determined, like the price of every thing else, by the relation 
existing between the demand and the supply. It is obvious that 
the law cannot affect either of these elements. They depend 
upon the vicissitudes of trade, — ^which, in turn, depend upon 
the operation of causes as numerous and as widely spread, as 
are the efforts of human enterprise and ingenuity. Every 
change of the breeze wafts to our ears the knowledge of facts 
which affect the market ; — from every quarter of the globe, 
and from every kingdom of nature, and from every department 
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of mortal toil, comes that information to our merchants and 
manufacturers, and farmers, by which their investments and 
expenditures are regulated. How vain, therefore, is every 
law which attempts to control that which is the effect of causes 
so various, so numerous, and so perfectly beyond the reach of 
legislation ! 

A fifth argument against Usury Laws is their inconsistency. 

Are they intended to prevent prodigality ? They tolerate 
it in every form but that of borrowing. 

Are they intended to protect the simple ? They allow him 
to lend his money at any rate, however low, and even to throw 
it away unrebuked. 

Are they intended to shield the poor? They do not allow 
him to lend his money at its full value; — they drive him as a 
borrower from the market when money cannot be procured at 
the legal rate, — or else, by the perils of law, force him to pay 
enormous usury. All this we have proved. But this is not 
the inconsistency at present complained of Besides this, 
the laws allow an indefinite rate of interest to be charged and 
paid on certain sorts of loans, which cannot, in principle, be 
distinguished from loans on which the rate is by law limited 
to six per cent. 

Thus on Bottomry bonds the lender may charge what he 
pleases, and the borrower may pay what he chooses. 

Is there any peculiarity in this kind of loan, or in the cir- 
cumstances attending it, to justify the distinction made by the 
law ? 

Before investigating this question, our readers will allow us 
to remind them of two facts, the importance of which, in any 
discussion of the usury laws, is very considerable. The first 
is, that no person in business complains of the liberty given by 
law to this maritime contract ; but on the contrary it is univer- 
sally confessed to be just and proper. The second fact is, 
that, in the practice of lending and borrowing on Bottomry, al- 
though there is no legal restriction, no law of maritime usury, 
yet no evils arise from this freedom, — no abuses or extortions 
exactions are complained of; — all parties feel that they are 
even benefited by the absence of legislative interference. 
One would imagine that such facts might shake the belief of 
those who advocate usury laws. 

Now let us see what entitles Bottomry to such legal ex- 
emption. 
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Sir Wm. Blackstone says, that trade carried on by sea is of 
sucli value and importance, that it ought to be allowed perfect 
freedom of all such contracts as are needful to its existence or 
convenience. His remark is very true : but it is as true of 
business carried on by land : — it proves as much in relation to 
the common terra-firma contract of hiring and letting money, 
as it does vfith regard to maritime contracts. We confess that 
if, during a voyage, a ship's company are brought into want of 
money, and money cannot be hired at the common rate of in- 
terest, the captain ought to have the power and the right of 
borrowing at such other rate as he can. But so, also, do we 
affirm that if, in his ordinary business upon land, a mer- 
chant finds himself in want of money, — without which he must 
suffer, — he ought to have, and to exercise, the same right of 
borrowing at the best possible rate. Both captain and mer- 
chant are entitled to be the sole judges of their own respective 
wants and ability. 

The law therefore makes a distinction where, in this parti- 
cular respect at least, there is no difference. 

But, says Mr. Ord, in his Treatise on Usury, Bottomry is 
not a loan, as other kinds of borrowing and lending are, — be- 
cause the money lent is put at hazard ; whereas in a loan the 
sum lent is not at risk. We do not insist on calling Bottomry 
a loan ; — ' A rose by any other name will smell as sweet : ' 
but we do insist upon truth in the statement of facts. When 
it is affirmed that the sum lent is not, in the case of ordina- 
ry loans, put at risk, we must deny the assertion. 

The money lent upon Bottomry is put at the hazard of sea 
perils, — of the winds and waves and rocks of the great high- 
way of nations. In common loans it is put at the risk of every 
breath of fortune, — of every conceivable form of the many- 
shaped monster, Danger, — of every circumstance by which 
may be affected the inclination or ability of the borrower to 
fulfil his contract. 

No such distinction can, therefore, be justly claimed in favor 
of Bottomry ; but he who reasons justly and candidly must 
confess, that if in the one case exemption from legal restraint 
is called for by the necessity or nature of the contract, the 
same reasons demand an equal exemption for the other. 

But we need not confine the illustration of legal inconsis- 
tency to a comparison between the different sorts of loans. 
Truth and justice sustain us in saying that there is not, in the 
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whole circle of human affairs, any species of contract whatso- 
ever, voluniarily formed by and between persons of sound 
mind, whether it be purchase or sale, or lease, or charter-party, 
or any other mode of traffic devised by human ingenuity, ever 
prompt to relieve its own necessities, — which the law, if con- 
sistent with itself, ought not to restrict by the same regulations 
which now encumber the letting to hire of money ; and we 
need not fear to defy the most subtle intellect, to point out a 
solid reason for the invidious distinction which now exists. 
Time was when the legislature extended its interference with 
private rights to almost every act of private life. But that 
was a day of political darkness. The wisdom of the people 
has ever since been increasing ; one after another of these le- 
gal abuses has been removed by more inteUigent legislatures, 
until no relic remains of the old regime of error, excepting the 
laws against usury. A still farther reform will follow that in- 
crease of knowledge which is now enlightening the community, 
— and we trust that the time is not very distant when these 
will disappear. 

Such are some of the arguments which seem to us to prove 
that usury laws ought not to exist. It would be easy to mul- 
tiply them, — but we trust that we have said enough to satisfy 
any reasonable man of the truth of the proposition which we 
have endeavored to prove. We have seen that usury laws are 
needless infringements of individual liberty, called for by no 
public necessity and producing no beneficial effect. We have 
seen that they are a dead letter, always violated and evaded. 
We have seen that they are productive of enormous evils to both 
borrowers and lenders, the largest share of the evils being inflict- 
ed on those who borrow. We have seen that they are founded 
upon false notions of political economy ; and finally that they 
are inconsistent in principle, and partial in their operation. In 
view of all these arguments, and remembering that in strict 
justice it is incumbent upon the advocates of such laws to prove 
their claims upon our favorable regard, we feel ourselves 
authorized to conclude that they ought to be abolished. 



